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Mr. McCarran, from the Committee on the Judiciary, submitted the 
following 


REPORT 
{To accompany 8. 3195] 


The Committee on the Judiciary, to which was referred the bill 
(S. 3195) granting jurisdiction to the Court of Claims to hear, deter- 
mine, and render judgment upon certain claims, having considered 
the same, reports favorably thereon, without amendment, and 
recommends that the bill do pass, 


PURPOSE 


The purpose of the proposed legislation is to authorize the United 
States Court of Claims to have jurisdiction to hear, determine, and 
render judgment, notwithstanding any statute of limitations, laches, 
or lapse of time on the claim of any owner or operator of a gold mine 
or gold placer operation for losses incurred allegedly because of the 
closing or curtailment or prevention of operations of such mine or 
placer operation as a result of the restrictions imposed by War 
Production Board Limitation Order L—208 during the effective life 
thereof. 

STATEMENT 


On October 8, 1942, the War Production Board issued order L—208 
which summarily closed the gold mines in this country. The order 
was rescinded on July 1, 1945, having been in effect approximately 
2% vears. 

The records of the War Production Board show that the gold mining 
industry was selected as a guinea pig to test the policy of shutting 
down so-called nonessential industries during the war. The issuance 
of the order was based upon dubious if not nonexistent authority. 
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The order failed completely to make any substantial contribution to 
the war effort and inflicted ruinous costs on the gold mining industry. 
No similar order was issued against any other industry i in the Nation 
during the war years. 

In the United States Court of Claims, War Production Board 
Limitation Order L-208 was the subject of the case of Jdaho Maryland 
Mines ( lorporation v. The United States, and the court issued a decision 
on May 6, 1952, denying the defendant’s motion to dismiss the 
amended petition of the plaintiff. The defendant’s position was 
based upon a previous decision rendered in Oro Fina Consolidated 
Mines, Inc. v. United States (118 C. Cls. 18), but the United States 
Court of Claims in the instant case held in part as follows: 

As stated above, on a motion to dismiss for failure to state a cause of action, 
all facts well pleaded must be deemed to be admitted for the purpose of such 
motion, although this does not constitute an admission of such facts upon which 
judgment ean be rendered without adequate proof. A careful consideration of 
the facts alleged, and a comparison of those facts with the facts considered by 
the courts in analogous cases, persuades us that if plaintiff is able, by competent 
proof, to establish the existence of such facts, the result may follow that despite 
its ostensible purpose of protecting the public in time of war, the action of the 
War Production Board in issuing Limitation Order L—208 was not in fact reason- 
ably calculated to accomplish such purpose and that no state of facts existed 
sufficient to justify the Board’s order as an exercise of its war power, and that 
the action was in fact arbitrary. Under such circumstances as outlined in the 
petition, we believe the plaintiff is entitled to a trial on the merits to prove its 
claim that the action of the War Production Board was far more than a regula- 
tion and amounted to a taking of plaintiff’s right to mine and sell gold. This is 
a valuable property right for which plaintiff would be entitled to just compensa- 
tion under the Fifth Amendment to the Constitution, if there was a taking. 
United States v. Dickinson, (331 U. 8S. 745). The establishment at a trial on the 
merits of proof of facts by plaintiff to rebut the presumption that the particular 
exertion of the Government’s war powers represented by L—208 was justified, is 
a most difficult burden, and it may well be that even then, as in such cases as 
Hamilton v. Kentucky Distilleries Co. (251 U.S. 146), Perrin v. United States (232 
U. S. 478), and United States v. Doremus (249 U.S. 86), defendant will come for- 
ward with sufficient facts to justify Order L—208 as a proper regulation. At this 
stage of the proceeding, however, plaintiff has alleged facts sufficient to consti- 
tute a cause of action within the jurisdiction of this court and defendant’s motion 
to dismiss the amended petition must be overruled. 

A reading of the above clearly indicates that the court is of the 
opinion that sufficient facts have been alleged to justify a trial on the 
merits in the claim of the Idaho Maryland Mines Corp., which 
insofar as this legislation is concerned is one of the type of instances 
which require adjudication by the court. 

At the present time many other claimants who may have as good a 
right for an adjudication of their claims as does the Idaho Maryland 
Mines Corp. may not prosecute such claims due to the running of the 
statute of limitations. Many of the claimants after the ruling in the 
Oro Fina case undoubtedly felt that to file in the Court of Claims 
would be useless and, therefore, allowed the statute to run against 
them. It must be noted that the great majority of the mine operators 
affected by the order were the small operators who were mining in 
many out-of-way places and did not have the facilities to employ 
legal staffs to keep them informed of their possible rights. They 
accepted the order under duress and then had no fac ilities with which 
to overcome the great prestige of Government. 

In order that the background of this situation can be fully under- 
stood and appreciated, it is deemed proper to set forth in part the 
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report on H. R. 4393 of the Seventy-ninth Congress, which-deals with 
the promulgation and effects of Order L—208. 


On October 8, 1942, the War Production Board issued Order L—208, which 
summarilv closed the gold mines in this country. The order was rescinded on 
July 1, 1945, having been in effect approximately 2% vears. The evidence in 
support of the bill shows that the gold-mining industry was selected as a guinea 
pig for the purpose of testing the feasibility of closing what was called nonessential 
industries. No similar order was issued against any other segment of American 
industry. The order completely failed to accomplish its purpose, or any purpose 
whatever, and inflicted irreparable and unjustified loss on the gold-mining 
industrv. Your committee believes that this order inflicted a sacrifice on the 
gold-mining industry which the Federal Government in common fairness should 
try to relieve. 

Four main points were developed at the hearings through the testimony of 
industry witnesses, Government witnesses, and the introduction of a detailed 
report on the history and operation of War Production Board Order L-208, 
known as the gold-mine-closing order. In the opinion of your committee the 
evidence presented, both oral and documentary, overwhelmingly supports the 
following contentions: 

1. WPB Order L—-208 was unique in that it was the only Government order 
closing a productive industry. 

2. Issuance of the order was an administrative error, based upon a statistical 
misconception, and may, furthermore, have been illegal 

3. ‘The net results of the order in accomplishing its avowed primary purpose of 
channeling manpower to ‘essential’? mines were negligible. 

4. The economie loss to the gold-mining industry has been great and in some 
cases the damage may be irreparable. 

All the above points are disevssed at length in the afore-mentioned WPB his- 
torical report on L-208, entitled “he Closing of the Gold Mines (August 1941 
to March 1944),”’ June 1, 1944—Report No. 9, Poliev Analysis and Reeords 
Branch, Office of the Executive Secretary, War Production Board, printed in the 
appendix of the hearings on H. R. 4393, and were generally corroborated by 
Dr. Wilbur A. Nelson, who administered L-208 for the War Production Board. 

This report was written for the private use of WPB Chairman Donald M. 
Nelson and, until recently, was classified as ‘‘confidential.’’ It is interesting to 
note that the testimony of both industry and Government witnesses merely 
tended to corroborate the statements and conclusions from this WPB report 
which are quoted below in support of vour committee’s recommendations. Fur- 
ther corroboration may be found in Senate Subcommittee Print No. 6 of the 
Senate Small Business Committee, entitled “Survey of the Nation’s Critical and 
Strategic Minerals and Metals Program,” issued in June of 1944, in which the 
effect of L—208 is discussed in some detail. 

An elaboration upon the four points outlined above follows. 


THE UNIQUENESS OF THE ORDER 


The star witness at the hearings, Dr. Wilbur A. Nelson, who was intimately 
connected with all phases of the issuance and administration of L—208 during his 
term with the War Production Board, participated in the following exchange: 

“Mr. Enoue. The fact that this industry was the test case—the guinea pig 
for such policy, and that similar nonessential industries were not shut down, 
throws emphasis on the controversy as to the method of closing the gold mines, 
a controversy that otherwise might be passed lightly over. 

“Mr. Newson. I think that is a very true and correct statement. 

“Mr. ENGuie. And it is true that the gold-mining industry was a guinea pig? 

“Mr. Neuson. Definitely. 

“Mr. Encie. And no other segment of American industry was treated in an 
identical manner? 

‘““Mr. Nexson. I know of no one.”’ 

The above opinion was corroborated by other witnesses and also by the special 
WPB report, to Donald M. Nelson, previously referred to. This adverse selective 
treatment, in the opinion of your committee, places the closed or curtailed gold 
mines in aspecial category and subject in turn to special treatment by the Congress. 
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ORDER L-208 WAS AN ADMINISTRATIVE ERROR 


The testimony before your committee conclusively showed L—208 to have been 
issued as the result of an error in compiling labor statistics. The agencies gener- 
ally classified as gold mines those mines which produced a material amount of 
gold as well as strategic and critical minerals. The Mining Branch of WPB, 
which constantly fought against issuing L-208, took a more realistic viewpoint. 
The War Manpower Commission and the Labor Divisions of WPB had a wholly 
exaggerated idea of the number of miners to be released by closing what they 
considered ‘‘gold’’ mines, many of which were known by the Mining Branch of 
WPB to be producing essential minerals and which could not be closed without 
damaging the war effort. The figures furnished the Army and Navy by the 
agencies laboring under this misconceived definition indicated that a large pool 
of miners would be made available by the issuance of L-208. The voice of the 
Mining Branch of WPB was not strong enough to reach the higher policy levels, 
nor were the figures submitted by the industry credited. The Secretaries of War 
and Navy therefore demanded action and got it. 

Gold-mine operators had informed the Government that if all gold mines and 
dredges in the United States were closed approximately 3,270 men would be 
released, of which only 896 would be miners and muckers. Some 300 of these 
would be required to maintain the larger mines on a stand-by basis. Of the 
balance some were physically unfit for work in copper mines. It appears from 
the record that as far as transferrals could be checked through USES, the opera- 
tors’ estimates exceeded the eventual results in manpower captured for strategic 
metal mines. The War Production Board report on L-208 reaches this con- 
clusion: 

“* * * it may be concluded that since the number of gold miners actually 
reemployed was negligible, their contribution in increased production of copper, 
lead, zine, ete., was likewise small, and probably was counterbalanced by the loss 
of such metals as are normally produced as byproducts of gold mining.”’ 

This conelusion is amply supported by the evidence placed before your com- 
mittee. 

It appears from the above that the American gold-mining industry was wrecked 
to no good purpose, while at the same time presumedly precious mining equipment 
was being steadily exported to keep whole our allies’ gold-mining industries. 
Writing in May 1943, Gustav Peck, labor adviser to Donald M. Nelson, stated 
in a memorandum to William L. Batt: 

“The mines are beginning to deteriorate; if they are once allowed to cave or 
flood to any appreciable extent, subsequent dewatering and reopening operations 
costing millions of dollars may prove prohibitive.” 

In the 3 years which have sinee passed, this deterioration has become a very 
serious factor, a3 many industry witnesses informed your committee. 

Dr. Peck raised still another issue when he stated: 

‘‘The political and eeonomie factors underlying the continuance of foreign gold 
mining are recognized, but a long-range view of the do nestie situation raises the 
issue of whether the domestie gold-mining industry may be facing extinetion while 
foreign gold mining anticipates an early return to prewar status.” 

[It may be noted that a distinet thread of thought ruins through the testimony to 
the effect that certain economie forces were delighted at the prospect of cutting 
off the production of domestie gold by any excuse. In support of this contention 
it mav be noted that Milo Perkins stated: 

“Tt is essential * * * that a reduetion in gold mining should be envisaged 
for the postwar period.”’ 

It is well known that the War Production Board had no authority to issue orders 
concerning manpower. That was a function of the War Manpower Commission. 
Yet it is a well-understood fact that Order L-298 was issued primarily for the 
purpose of rechanneling manpower, and at the imperative instanee of the Army, 
which threatened otherwise to curtail essential eopper production by refusing to 
return drafted miners to the mines. 

The testimonv and exhib'ts before vour committee show that the then general 
counsel of the War Produetion Board, Mr. John Lord O’Brien, had grave doubts 
as to the legalitv and foree of an order fron WPB, an ageney supposedly author- 
ized to be econeerned only with materials, but actually designed to have the effeet 
of a manpower directive. Dr. Wilbur A. Nelson stated before vour committee: 

‘Il ean sav it was a erave question in the minds of @ertain menbers of the War 
Production Board. They definitely used their priority authority to handle the 
manpower problem.” 
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To further show the confusion in thinking among the agencies, the War Pro- 
duction Board report states flatly: 

“The truth of the matter was that those concerned with the order did not 
agree among themselves as to its real purpose.’ 

As a matter of fact the Army and Navy had made up their minds and the civilian 
agencies had to act, willy-nilly, and then attempt to justifv the action at a later 
date if possible to do so. The WPB report states the results sucecinetlv: 

“The anticipated protests against the order materialized immediately; the 
benefits did not.”’ 

The testimony before your committee certainly indicates the benefits never 
materialized but vast damage to an important industry did. 


ACTUAL RESULTS SHOW FEW MINERS CHANNELED INTO STRATEGIC MINERAL MINES 


It has been pointed out that gold-mine operators furnished the War Production 
Board with estimates of the potential manpower pool of miners and muckers 
which would be made available by L—208. This estimate amounted to less than 
600 as against agency estimates ranging from 5,000 to 10,000. The Secretaries 
of Warand Navy stated more modestly on October 5, 1942: 

“There are 2,000 to 3,000 hard-rock miners engaged in gold mining, now of no 
use in war production.” 

Dr. Wilbur A. Nelson testified before your committee that his figures, compiled 
in April of 1943, showed that 497 gold-mine workers “‘probably were actually 
placed in metal mines due to the gold-mine closing order ‘ which 
would be about 300 miners and muckers.’’ He also testified that most of these 
did not remain in their new jobs any length of time. 

It must be noted that one of the primary reasons for the loss of labor at copper, 
lead, and zine mines, aside from the draft, had been the high-wage inducements 
of the Army construction projects. The War Production Board states that 
“less than a week after the gold mines had been clos d, largely because of the 
insistence of the Army, the Army ski-tow construction project at Pando, Colo., 
was completed. In the period October 15 to November 1, 1942, some 7,000 
workers were released. This project was located only 20 miles from the Climax 
molybdenum mine, one of those particularly in need of employees. It has heen 
alleged, and the records seem to substantiate the allegation, that a few of 7,000 
workers released by the completion of the project returned to the mines from 
which they originally came. There was thus allowed to be dissipated a labor 
force of more than double that which conceivably could have been obtained by 
the closing of the gold mines.’’ It is clear that these workers, as well as those 
released from the gold mines, went into more lucrative jobs than mining offered, 
and that the primary objective—or at least the announced objective—that of 
getting labor for the production of strategic metals, was not gained. 

The most liberal figures which may be inferred from testimony before your 
committee indicates that perhaps as may as 500 miners and muckers may have 
been channeled into strategic metal mines, most of which did not stay long 

There has been some argument to the effect that the release of equipment due 
to the closing of the gold mines may have warranted the issuance of L—208. 
According to figures in the hands of your committee, compiled by Edward H. 
Rott of the WPB, who was in direct charge of the administration of the order, 
the estimated value of the used equipment released under L—-208 was $2,147,480. 
Much of the equipment rendered idle by L-208 was specialized and could not be 
utilized elsewhere than at gold mines. The West, all through the war and today, 
is dotted with idle milling plants and equipment which could not be disposed of. 
At the same time we exported about $100,000,000 of mining, well, and pumping 
equipment in the year 1943 alone, of which a considerable amount was mining 
equipment. 

The wrecking of the American gold-mining industry evidently was not warranted 
from the standpoint of freeing equipment for other uses, especially when it is 
evident from the testimony before your committee that great quantities of new 
machinery and tools were being exported, for the maintenance of gold mining 
abroad. 


GREAT, AND IN SOME CASES IRREPARABLE, DAMAGE HAS BEEN DONE TO THE 
GOLD-MINING INDUSTRY 


The report (No. 6) of the Senate Smail Business Committee issued in June of 
1944 states ‘the gold-mining industry has suffered heavy losses in physical assets, 
in market valuations and in income. Stockholders have been greatly distressed. 
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The opportunity has been perfect for mines and mining securities to be picked 
up by large financial interests at low values. * * * Many mines cut off from 
current income and unable to sustain high maintenance costs have been abandoned 
with consequent heavy loss of investments. Some mines so abandoned may never 
be reopened because of the prohibitive cost of dewatering and restoring the caved 
and flooded workings. Some mining companies continue the losing battle to main- 
tain their mines in working condition. * * * Most of the damage has been 
done and the principal victims were the smaller operators.”’ 

The testimony given at the hearings on H. R. 4393 before your committee bears 
out the above statements in detail. Witness after witness appeared and explained 
in detail the physical damage and financial loss resulting from L—208. This testi- 
mony not only was not controverted by any Government witness but was largely 
substantiated by the WPB report on L-208. 

David Strickler, president of the Stratton Cripple Creek Mining & Develop- 
ment Co., stated: 

‘“* * * it affected the little fellow worse than it did the big fellow. The big 
fellow * * .* had some money in reserve, but the little fellow busted: that 
is what it did to him.” 

According to Julian D. Conover, secretary, American Mining Congress: 

‘The gold mines had already contributed a major part of their manpower to 
the armed services and to war industries. The order did not accomplish its pur- 
pose. It was arbitrary and no provision was made for reimbursement.” 

Neil O'Donnell, of the Idaho Maryland Mines, showed that the entire cash 
reserve of his company, amounting to $451,845, had been spent on maintenance 
by June 1944, and the company had to resort to borrowing to preserve the mine. 
Up to January 1, 1946, $726,843 had been paid out for maintenance and repair 
of the mine. In spite of these expenditures, a further $694,045 is estimated to be 
necessary to rehabilitate the workings. This company is faced with a total loss 
of $1,419,000 and an empty treasury. It formerly gave employment to nearly 
900 men. 

The loss to small mines which were put out of business by foreclosure by credi- 
tors and forfeitures of leases and purchase contracts is impossible to estimate. 

Philip R. Bradley, Jr., chairman of the mining board, State of California, 
while substantiating generally the situation outlined above, added, for an example, 
“the Central Eureka Mine in the Mother Lode District, which was one of the 
leading mines in the State, when L—208 shut them down; their expenditures for 
the maintenance of that mine averaged about $160,000 in each of the last 3 years. 
That company went broke.” 

Actual testimony by those who appeared before or filed statements with your 
committee showed losses of more than $2,816,000. Figures presented by the 
American Mining Congress gave an estimated total of $18,420,000 (including 
Alaska) as the probable aggregate of claims that might be payable under the 
proposed legislation. This does not, of course, include loss of production or 
profits. It represents out-of-pocket outlay to preserve mines in working order 
for stockholders, owners and operators. 


CONCLUSION 


In the opinion of your committee there is no better evidence substantiating 
the necessity for speedy passage of H. R. 4393 than the following statements 
from the War Production Board’s report on L-208: 

“With regard to the question as to whether or not the results achieved by 
L-208 compare favorably with the results anticipated at the time the order was 
issued, the answer would appear to be in the negative. 


* * + * * * * 
“The effects of the sanihe of the gold mines on community and individual 
economy have been great. Gold mining was a major industry in many western 


States. State taxes on gross value of gold-mine output constituted a considerable 
proportion of State revenue. * * * It is impossible to estimate the loss to 
the individual miner and home owner tn affected mining communities, but appeals 
and protests against the relinquishing of leases and the nece ssity for forfeiting 
equity in equipment are on file in the War Production Board.’ 


* * * * * * * 


It is clear, in the opinion of your re rage which opinion is supported by 
expert testimony and is uncontroverted by Government witnesses, that there 
was little or no basis for issuing Order L-208, and that it was not only an admin- 
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istrative error but that the War Production Board proceeded on dubious authority. 
The conclusion further has been reached that the order should have provided a 
mechanism for compensation and that, as such was not provided, the Congress 
should so provide, even while realizing that much of the loss and damage is 
irreparable. Your committee believes that the prompt repayment of such losses 
as are covered in the pending bill, H. R. 4393, will not only do substantial justice 
to an industry which was selected for a unique experiment, but will greatly aid in 
reestablishing an important industry, provide thousands of jobs to veterans and 
start a flow of taxes into county, State, and the Federal treasuries. 

The committee has carefully studied the facts relating to the 
situation that arose as a result of the proclamation of the War Pro- 
duction Board Limitation Order L—208 and is convinced that the gold 
mining industry was dealt with in a fashion which merits the con- 
sideration of the court in the adjudication of the losses which may 
have been occasioned by this order. The Idaho Maryland Mines 
Corp. decision is ample evidence of the fact that the least that can be 
done is to allow those persons affected by Order L—208 their day in 
court for such recompense as may seem justified. The committee 
further feels that in order to afford a more thorough understanding 
of the entire problem, the decision of the United States Court of Claims 
decided May 6, 1952, should be included as an appendix to this report. 

The committee is of the opinion that the bill (S. 3195) is extremely 
meritorious, and urges favorable consideration of the measure by the 
Senate at an early date. 


ne 





APPENDIX 
IN THE UNITED STATES COURT OF CLAIMS 
No. 50182 
(Decided May 6, 1952) 
IpAHO MARYLAND MINES CORPORATION V, THE UNITED STATES 


Mr. George Herrington for the plaintiff. Mr. Herbert H. Salinger; Bacigalupt, 
Elkus & Salinger; and Orrick, Dahlquist, Neff & Herrington, were on the briefs. 

Mr. Thomas L. McKevitt, with whom were Mr. Assistant Attorney General 
Wm. Amory Underhill, and Mr. Assistant Attorney General Holmes Baldridge, for 
the defendant. Mr. R. W. Koskinen was on the brief. 


ON DEFENDANT’S MOTION TO DISMISS THE AMENDED PETITION 


LirrLeTon, Judge, delivered the opinion of the court: 

This case arises out of an alleged taking, under and within the meaning of the 
Fifth Amendment to the Constitution, of plaintiff’s gold mining properties in the 
County of Nevada, California, by virtue of the complete closing of plaintiff’s 
mine by the War Production Board pursuant to Limitation Order L—208, issued 
by that Board, which order, plaintiff insists, upon the fact alleged, was arbitrary 
and violative of plaintiff’s property rights with respect to the operation of its 
gold mining properties. 

The original petition in this case was filed on June 4, 1951. Defendant’s 
answer, filed August 3, 1951, contained special defenses challenging the sufficiency 
of the complaint and, upon defendant’s motion, an order was entered directing 
that the case be calendared for hearing by the court on the special defenses. 
Arguments in this case and in two other cases! involving similar issues were 
heard on November 5, 1951. At the oral argument, counsel for this petitioner 
and counsel for Central Eureka Mining Company (case No. 49468) were granted 
permission to file amended petitions. Plaintiff herein filed its amended petition 
on November 19, 1951. 

Defendant has moved to dismiss the amended petition on the grounds that it 
fails to state a claim upon which relief can be granted and also fails to state a 





1 Central Eureka Mining Company v. United States, case No. 49468, and Homestake Mining Company v. 
United States, case No. 50195. 
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claim within the jurisdiction of this court. It is defendant’s position that the 
amended petition raises the identical issue decided adversely to similarly situated 
mine owners in the ease of Oro Fina Consolidated Mines, Inc. v. United States,? 
where the Government’s demurrer was sustained and the petition dismissed; 
that the amended petition in reality contains nothing new, but merely sets out in 
greater detail evidentiary material in support of this plaintiff’s claim that Limi- 
tation Order L—208 ‘‘should not have been issued because it was unwise and not 
effective’; that within the meaning of our decision in the Oro Fina case nothing was 
taken from this plaintiff; that the United States need not pay compensation for 
losses or damage occasioned through the exercise of a regulatory power; that this 
court has no power to review the decisions of the War Production Board; that 
gold mining is well known to be a useless luxury in time of war and an injurious 
luxury to the extent that it kept material and workers out of mines producing, 
critical materials, and that this court has already held in the Oro Fina case that it 
will not and cannot question the War Production Board’s decision that continued 
mining of gold was injurious to the war effort. 

Limitation Order L—208, set forth in full below,’ and which is challenged in each 
of the gold mining cases now before the court as well as in the Oro Fina case and 


2118 C. Cls. 18, cert. den, 341 U. S. 948, rehearing den. 342 U. 8. 843. 

Part 3093—Gold Mining (Limitation Order L-208), 7 F. R. 7992. The fulfillment of requirements for 
the defense of the United States has created a shortage in the supply of critical materials for defense, for 
private account and for export which are used in the maintenance and operation of gold mines; and the 
following order is deemed necessary and appropriate in the public interest and to promote the national 
defense 

§ 3093.1 Limitation Order L-908—(a) Definitions. For the purpose of this order, “nonessential mine’’ 
means any mining enterprise in which gold is produced, whether lode or placer, located in the United 
States, its territories or possessions, unless the operator of such mining enterprise is the holder of a serial 
number for such enterprise which has been issued under Preference Rating Order P-56. 

(b) Restrictions upon production. (1) On and after the issuance date of this order, each operator of a 
nonessential mine shall immediately take all such steps as may be necessary to close down, and shall close 
down, in the shortest possible time, the operations of such mine. 

2) In no event on or after 7 days from the issuance date of this order shall any operator of a nonessential 
mine acquire, consume, or use any material, facility, or equipment to break any new ore or to proceed 
with any development work or any new operations in or about such mine. 

(3) In no event on or after 60 days from the issuance date of this order shall any operator of a nonessential 
mine acquire, consume, or use any material, facility, or equipment to remove any ore or waste from such 
mine, either above or below ground, or to conduct any other operations in or about such mine, except to the 
minimum amount necessary to maintain its buildings, machinery, and equipment in repair, and its access 
and d»velopment workings safe and accessible. 

(4) The provisions of this order shall not apply to any lode mine, which produced 1.200 tons or less of 
commercial ore in the year 1941, provided the rate of production of such mine, after the issuance date of this 
order, shall not exceed 100 tons per month, nor to any placer mine which treated less than 1,009 eubic vards 
of material in the year 1941, provided that the rate of treatment of such placer mine, after the issuance date 
of this order, shall not exceed 100 cubic yards per month. 

5) Nothing contained in this order shal] limit or prohibit the use or oreration of the mill, machine shop, 
or other facilities of a nonessential mine in the manufactre of articles to be delivered pursuant to orders 
bearing a preference rating of A-1-k or higher, or in milling ores for the holder of a serial number under 
Preference Rating Order P-56. 

c) Restrictions on application of preference ratings. No persons shall apply any preference rating, whether 
heretofore or hereafter assigned, to acquire any material or equi-ment for consumption or use in the opera- 
tion, maintenance, or repair of a nonessential mine, excent with the exnress rermission of the Director 
General for Onerations issved after application made to the Mining Branch, War Production Board. 

d) Assignment of preference ratings. The Director General for Orerations, upon receiving an applica- 
tion in accordance with paragranh (c) above, may assign such preference ratings as may be required to ob- 
tain the minimum amomnt of material necessary to maintain such nonessential mine on the basis set forth 
n paragraph (b) (3) above. 

e) Records. All persons affected by this order shall keen and preserve, for not less than two years, ac- 
curate and com: lete records concerning inventory, acquisition, consumption, and use of materials, and 
production of ore 

f) Reports. All persons affected by this order shall execute and file with the War Production Board 
such reports and questionnaires as said Board shall from time to time prescribe. 

g) Audit and inspection, All records required to be kept by this order shall, upon request, be submitted 
to audit and ins»ection by dvly authorized revresentatives of the War Production Board. 

(h) Communications. All re>orts to be filed, anneals, and other communications concerning this order 
shold be addressed to: War Production Board, Mining Branch, Washington, D. C. Ref: L-208. 

(i) Violations. Any person who wilfrlly violates any provision of this order, or who, in connection 
with this order, wilfully conceals a material fact or furnishes false information to any department or agency 
of the United States, is guilty of a crime, and upon conviction may be punished by fine or imprisonment. 
In addition, any such person may be prohibited from making or obtaining further deliveries of, or from 
processing or using, material under priority control and may be deprived of priorities assistance. 

(j) Appeal. Any person affected by this order who considers that compliance therewith would work 
an excentional and unreasonable hardship upon him may appeul to the War Production Board, by letter, 
in triplicate, setting forth the pertinent facts and the reason he considers he is entitled to relief. The 
Director General for Onerations may thereunon take such action as he deems appropriate. 

k) Applicability of priorities regulations. This order and all transactions affected thereby are subject 
to all applicable provisions of the priorities regulations of the War Production Board, as amended from 
time to time. 

P. D. Reg. 1, as amended, 6 F. R. 6680; W. P. B. Reg. 1, 7 F. R. 561; E. O. 9024, 7 F. R. 329; E. O. 
9040, 7 F. R. 527; E. O. 9125, 7 F. R. 2719; sec. 2 (a), Pub. Law 671, 76th Cong., as amended by Pub. Laws 
89 and 507, 77th Cong.). 

Issued this 8th day of October 1942 

ERNEST KANZLER, Director General for Operations. 
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the case of Alaska-Pacific Consolidated Mining Co. v. United States, 120 C. Cls. 
307, purported on its face to be necessary and appropriate in the public interest 
and to promote the national defense by the preservation of critical materials for 
defense, for private account and for export, which materials were used in the 
maintenance and operation of gold mines. It determined that gold mines, whether 
lode or placer, were nonessential mines. It provided that on and after the issuance 
of the order (October 8, 1942), the operators of such declared nonessential gold 
mines should immediately close down the mines in the shortest possible time; 
that no new ore could be broken or any development or new operations proceeded 
with after 7 days from the issuance of the order; that after 60 days from the issu- 
ance of the order, operators of gold mines might not remove ore or waste from the 
mines, or conduct any other operations in or about the mines, except to the 
minimum amount necessary to maintain the buildings, machinery and equip- 
ment in repair, and the access and development workings safe and accessible. 
Certain small mining operations were except from the order, provided their rate of 
production did not thereafter exceed 100 tons per month (lode mines) or 100 cubic 
yards per month (placer mines); that the Director General for Operations might 
issue preference ratings to permit the obtaining of the minimum amount of 
material necessary to maintain the gold mine’s buildings, machinery and equip- 
ment in repair, and its access and development workings safe and accessible, and for 
no other purpose. The order provided that any person violating any provision 
of the order would be deemed guilty of a crime, and upon conviction, might be 
punished by fine or imprisonment, and might be prohibited from making or 
obtaining further deliveries of, or from using, material under priority control, 
and might be deprived of priorities assistance; that anyone affected by the order 
might appeal to the War Production Board and that the Director General for 
Operations might take such action thereon as he deemed appropriate 

In support of its motion to dismiss, the Government relies chiefly on this court’s 
decision in the Oro Fina case, supra, sustaining defendant’s demurrer. In the 
Oro Fina case, the petition alleged, in substance, that plaintiff was the owner 
of the mining rights of a gold mining property; that pursuant to Limitatio: 
Order L—208, which classifid plaintiff's gold mining property as a nonessential 
mine, the mine was closed; that plaintiff incurred certain expense in the protection 
of its closed facility; that the limitation order was arbitrary and that plaintiff was 
therefore entitled to just compensation for the damages sutained by it due to 
compliance with such arbitrary order. Defendant demurred to the petition for the 
reason, among others, that the action of the Direetor General in closing the mine 
did not constitute a taking under the Fifth Amendment to the Constitution, but 
was rather an act of the Government in the proper exercise of its war power from 
which can arise no cause of action against the Government. 

The court sustained the Government’s demurrer and held that the petition did 
not allege facts sufficient to establish a taking of plaintiff’s propertv. We held 
that the petition in the Oro Fina case, when considered with Order L—208, revealed 
no more than a valid exercise by the Government of its consitutional war power 
in connection with the national safety. 

The original petition in the instant case alleged substantially the same facts 
as were alleged in the Oro Fina ease. 

In sustaining the Government’s demurrer to the petition in the Ore Fina case, 
we were mindful of two fundamental rules: (1) that a demurrer admits only well 
pleaded facts and does not admit allegations which are merely conclusions of law 
or general conclusions of fact; and (2) that a strong presumption exists in favor of 


the constitutionality of a regulation or a statute. In the ease of Pacific States 
Bor & Basket Co. v. White, 296 U.S. 176, the Court had occasion to apply both 
rules in a matter somewhat similar to the one now before this court. Plaintiff 


therein, Pacific States Box & Basket Co., brought an action in the federal court in 
Oregon to enjoin enforcement of an order of the Oregon State Department of 
Agriculture on the ground that the order, and the statutes purporting to authorize 
it, violated rights of the plaintiff guaranteed by the Fourteenth Amendment to the 
Constitution. Defendant, Director of the State Department of Agriculture, 
moved to dismiss the petition on the ground that it did not state facts sufficient 
to entitle the plaintiff to relief. The statute there in question authorized the 
Chief of the Division of Plant Industry, after investigation and public hearing, and 
subject to the approval of the Director of Agriculture, to fix and promulgate 
official standards for containers of horticultural produets in order to promote, 
protect, further and develop the horticultural interests of the State. After a 
public hearing held as prescribed in the act, an order was issued declaring con- 
tainers of certain prescribed sizes should be standard for raspberries and straw- 
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berries. Plaintiff had been manufacturing and selling for many years a type of 
container used for raspberries and strawberries which did not conform to the 
newly prescribed standard. The petition alleged that the effect of the order was 
to prevent the sale by plaintiff of such nonconforming containers; that plaintiff 
had no facilities for manufacturing containers of the newly prescribed “‘standard”’ 
variety; that because of the expense of installing the requisite machinery and the 
cost of transporting the appropriate supplies to its plant, it was impractical for 
plaintiff to make the standard containers; and that the effect of the order was to 
exclude plaintiff’s containers from use in Oregon. Plaintiff then alleged, among 
other things, that the order violated its rights under the due process clause of the 
Fourteenth Amendment because the order was arbitrary, capricious, and not 
reasonably necessary for the accomplishment of any legitimate purpose of the 
police power. Plaintiff further contended that since the case was heard on a 
motion to dismiss, all allegations in the petition must be accepted as true, including 
the charge that there was no necessity for the particular orders relating to straw- 
berries or raspberries based on considerations of public health, or to prevent fraud 
or deception, or any other legitimate use of the police power; that the particular 
container described did not of necessity promote, protect, further or develop the 
horticultural interests of the State; and that its necessary effect was to grant a 
monopoly to manufacturers of the so-called ‘“‘hallocks.”’ In affirming the lower 
court’s dismissal on the petition, the United States Supreme Court, at pp. 185, 
186, stated in part: 

Fifih—* * * The order here in question deals with a subject clearly 
within the scope of the police power. See Turner v. Maryland, 107 U.S. 38. 
When such legislative action “‘is called in question, if any state of facts 
reasonably can be conceived that would sustain it, there is a presumption of 
the existence of that state of facts, and one who assails the classification must 
carry the burden of showing by a resort to common knowledge or other 
matters which may be judicially noticed, or to other legitimate proof, that 
the action is arbitrary.” Borden’s Farm Products Co. v. Baldwin, 293 U.S. 
194,209. The burden is not sustained by making allegations which are 
merely the general conclusions of law or fact. See Public Service Comm’n. v. 
Great Northern Utilities Co., 289 U. 8. 130, 136, 137. Facts relied up to 
rebut the presumption of constitutionality must be specrfically set forth |italics 
supplied]. See Aetna Insurance Co. v. Hyde, 275 U.S. 440; O'Gorman & 
Young v. Hartford Fire Insurance Co., 282 U. 8. 251; Hegeman Farms Corp. v. 
United States, 267 U. S. 346,349. 

Sirth.—It is urged that this rebuttal presumption of the existence of a 
state of facts sufficient to justify the exertion of the police power attaches 
only to acts of legislature; and that where the regulation is the act of an 
administrative body, no such presumption exists, so that the burden of prov- 
ing the justifying facts is upon him who seeks to sustain the validity of the 
regulation. The contention is without support in authority or reason, and 
rests upon misconeeption. Every exertion of the police power, either by 
legislature or by an administrative body is an exercise of delegated power. 
Where it is by a statute, the legislature has acted under the power delegated 
to it through the Constitution. Where the regulation is by an order of an 
administrative body, that body acts under a delegation from the | gislature. 
* * * But where the regulation is within the scope of authority legally 
delegated, the presumption of the existence of facts justifying its specific 
exercise attaches alike to statutes, to municipal ordinances, and to orders of 
administrative bodies. Compare Aetna Insurance Co. v. Hyde, 275 U. 8. 440, 
447. Here there is added reason for applying the presumption of validity; 
for the regulation now challenged was adopted after notice and public hearing 
as the statute required. 

Applying those rules to the petition in the Oro Fina case, and, indeed, to the 
original petition in the instant case, it is apparent that no facts were alleged 
sufficient to rebut the presumption of constitutionality operating in favor of 
Limitation Order L—208. The bare allegations that the regulation was “arbi- 
trary’’ and ‘“‘without reasonable justification’’, were totally inadequate to show 
that the real effect of the reguiation was not to pro note the public safety in time 
of war but was rather to deprive the owner of his property without due process 
and without any real or reasonable expectation that the ostensible purpose of 
the regulation would be thereby effected. See also Leventhal v. District of Colum- 
bia, 100 F. (2d) 94. 

It is apparent that in its amended petition herein, plaintiff has attempted to 
cure the deficiency of its original petition, and the deficiency which made the 
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Ora Fina petition vulnerable to defendant’s demurrer. The amended petition 
alleges a full and detailed statement of facts in support of the ultimate conclusion 
alleged to the effect that the Order L—208, was arbitrary and thus constituted a 
deprivation of due process and a taking of plaintiff’s property without just com- 
pensation. But defendant says that a consideration of the additional facts 
alleged would be futile because the United States can never be required to pay 
compensation for the exercise of a regulatory power; that the court is without 
jurisdiction to review the decisions of the War Production Board, and thet in 
any event it is common knowledge that gold mining in time of war is a luxury 
injurious to the public safety as a waste of manpower and materials. 

In the Oro Fina case we said that the Federal Government may, in the proper 
exercise of its police powers, greatly restrict the use of property without becom- 
ing liable under the Fifth Amendment. We did not say, as defendant appears 
to believe, that the United States will never be liable to pay compensation for 
damages caused by the exercise of a regulatory power. The amended petition 
herein, which we shall later analyze in detail, has presented generally a case 
where a segment of the mining industry has been singled out for the action com- 
plained of; that action, that is, the closing of the mines, was clearly intentional, 
and the interference resulting therefrom—the prohibition of plaintiff’s use of his 
property to mine and sell gold—was the natural and probable consequence of 
such action, and this interference with plaintiff’s property rights was a substan- 
tial one. Up to this point the amended petition has by the facts alleged, pre- 
sented most of the elements requisite to establish a taking of private property. 
The only element usually present in a taking case and literally absent here, is 
the element of positive invasion of plaintiff’s property.* There is alleged here 
only a negative prohibition, or, stated in another way, the placing of a servitude 
upon the use by plaintiff of its property, and it is for that reason that defendant 
contends this action amounts only to a regulation and not a requisition. Such 
negative prohibitions embodied in statutes and regulations have been held, in a 
number of cases, to be unconstitutional and violative of due process. It is true 
that those cases, unlike the amended petition of plaintiff in this case, did not 
involve claims for just compensation, but involved actions by plaintiffs adversely 
affected to enjoin the taking threatened by the enforcement of the particular 
statute, regulation or order, or involved criminal prosecutions in which the un- 
constitutionality of the statute or regulation was asserted by way of defense. In 
some of those cases the negative prohibition was held to be unconstitutional 
because it was arbitrary and bore no reasonable relation to its ostensible purpose 
of protecting the public health, safety, or morals, and the enforcement of the 
offendins order was either enjoined, or the defense to the criminal charge was 
held to be good. In other cases, the negative prohibition was held, upon the 
facts, to be constitutional because it was not shown to be arbitrarv but rather 
had a real relation to the purpose of protecting the public health, safety, or 
morals. It does not necessarilv follow, however, that in the cases where the 
courts have held the regulation or statute to be unconstitutional as violative of 
due process, just compensation would not have been cecreed if an actual taking 
had been alleged, proved, and loss established, and this is the question involved 
in this and the related gold mine cases. <A regulation which is unconstitutional 
as violative of due process, because arbitrary, may well result in a taking of the 
property effected for which just compensation would be due to the extent of the 
face value of the property rights so taken, 

It seems clear that whether a regulation or a statute promulgated under the 
police power of the states, or under the war powers of the Federa! Government, 
runs afoul of the Fourteenth or Fifth Amendments to the Constitution, depends 
upon the facts in each particular case. In the case of Mugler v. Kansas, supra, 
referred to in the Oro Fina decision, the United States Supreme Court held, at 
p. 662, that the Kansas statute prohibiting the manufacture and sale of intoxi- 
cating liquor in that state was a proper and nonarbitrary exercise of the state’s 
police powers because it was: 

* * * fairly adapted to the end of protecting the community against 
the evils which confessedly result from the excessive use of ardent spirits. 
* %* * for we cannot shut out of view the fact, within the knowledge of all, 





4 An excellent analysis of the distinctions voiced by the courts between “‘regulations’”’ and “‘takings,”’ is 
contained in a Note (1950), 19 Geo. Wash. L. Rev. 184. 

§ Thompson v. Consolidated Gas Utilities Corp., 300 U. 8. 55; Rerwind-White Coal Mining Co. v. United 
States, 9 F. (2d) 429; Louisville & Nashville R. R. v. United States, 242 U.S. 60; Chicago, Rock Island & P. Ry. 
Co. v. United States, 284 U. 8. 80; Pennsylvania Coal Co. v. Mahon, 260 U. 8. 398. 

6 Mugler v. Kansas; 123 U. S. 623: Nebhia v. New York, 291 U.S. 502; Perrin v. United States, 232 U.S. 478; 
Hamilton v. Kentucky Distilleries Co., 251 U. 8. 146; Ainsworth vy. Barn Ballroom Co., 157 F. (2d) 97 
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that the public health, the public morals, and the public safety, may be 
endangered by the general use of intoxicating drinks; nor the fact, established 
by statistics accessible to every one, that the idleness, disorder, pauperism, 
and crime existing in the country are, in some degree at least, traceable to 
this evil. 

The Supreme Court, however, at p. 661, gave the following warning: 

It does not at all follow that every statute enacted ostensibly for the promo- 
tion of these ends [the protection of the public morals, health and safety] 
is to be accepted as a legitimate exertion of the police powers of the State. 
There are, of necessity, limits beyond which legislation cannot rightfully go. 
While every possible presumption is to be indulged in favor of the validity of 
a statute, Sinking Fund Cases, 99 U. 8. 700, 718, the courts must obey the 
Constitution rather than the lawmaking department of the Government, and 
must, upon their own responsibility, determine whether, in any particular 
case, these limits have been passed. * * * The courts are not bound by 
mere forms, nor are they to be misled by mere pretenses. They are at 
liberty——indeed, are under a solemn duty—to look at the substance of 
things, whenever they enter upon the inquiry whether the legislature has 
transcended the limits of its authority. If, therefore, a statute purporting 
to have been enacted to protect the public health, the public morals, or 
the public safety, has no real or substantial relation to those objects, or is a 
palpable invasion of rights secured by the fundamental law, it is the duty 
of the courts to so adjudge, and thereby give effect to the Constitution. 

In Thompson v. Consolidated Gis Utilities Corp., 300 U. 5. 55, the Court held 
that a gas proration order issued by the Railroad Commission of Texas for the 
Panhandle fields was violative of plaintiff’s rights protected by the Fourteenth 
Amendment. Under the challenged order the production of natural gas from 
plaintiff's wells was limited to an amount below its market requirements under 
existing contracts, below its present production, and below the capacity of its 
transportation and marketing facilities. Plaintiff sought and obtained an injunc- 
tion, charging that the purpose of so limiting its production was not, as declared 
in the order, to prevent waste, or the invasion of the legal rights of co-owners in 
the common reservoir, but was solely to compel plaintiff, and others similarly 
situated, to purchase gas from the well owners who had not provided themselves 
with a market and marketing facilities, and that the order took plaintiff’s property 
without due process of law. Plaintiff therein did not contest the power of the 
state to legislate to protect natural resources, or to confer power on the Railroad 
Commission to make and enforce regulations to that end. In holding the regula- 
tion arbitrary and violative of plaintiff's rights under the Fourteenth Amendment 
the Court, at p. 69, stated: 

It is settled that to all administrative regulations purporting to be made 
under authority legally delegated, there attaches a presumption of the exist- 
ence of facts justifying the specific exercise. * * * But, obviously, the 
proration orders would not be valid if shown to bear no reasonable relation 
either to the prevention of waste or the protection of correlative rights, 
or if shown to be otherwise arbitrary. The plaintiffs have assumed the heavy 
burden of overcoming the presumption and of establishing that the order is 
an arbitrary taking of their property. * * * We think the plaintiffs 
have sustained the burden resting upon them. 

In Berwind-White Coal Mining Co. v. United States, 9 F. (2d) 429, the court 
found certain car distribution regulations of the Interstate Commerce Commission 
confiscatory in violation of the Fifth Amendment to the Constitution in that 
they deprived the railroads of the use of their mines, and the private car owners 
of the use of their mines and cars, and constituted an unreasonable and arbitrary 
exercise of power. See also Louisville & Nashville R. R. Co. v. United States, 
242 U.S. 60; Chicago, Rock Island & P. Ry. Co. v. United States, 284 U.S. 80; 
Jay Burns Baking Company et al. v. Bryan, 264 U.S. 504. 

But defendant says that in this case the court cannot question the wisdom of the 
War Production Board’s decision that continued mining of gold was injurious to 
the war effort, citing our decision in the Oro Fina case, and the cases of Dakota 
Central Tel. Co. v. South Dakota, 250 U.S. 163, 184, and Ainsworth v. Barn Ball- 
room Co., 157 F. (2d) 97. The principal which defendant appears to have in mind 
and with which plaintiff does not quarrel, was discussed in Nebbia v. New York, 
291 U.S. 502, where the Court, at pp. 525 and 537, said: 

The Fifth Amendment, in the field of federal activity, and the Fourteenth, 
as respects state action, do not prohibit governmental regulation for the 
public welfare. They merely condition the exertion of the admitted power, 
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by securing that the end shall be accomplished by methods consistent with 
due process. And the guaranty of due process, as has often been held, 
demands only that the law shall not be unreasonable, arbitrary or capricious, 
and that the means selected shall have a real and substantial relation to the 
object sought to be attained. It results that a regulation valid for one sort 


of business, or in given circumstances, may be invalid for another sort, or for 


the same business under other circumstances, because the reasonableness of 
each regulation depends upon the relevant facts 

* %* * If the laws passed are seen to have a reasonable relation to a 

proper legislative purpose, and are neither arbitrary nor diseriminatory, the 
requirements of due process are satisfied, * * * if the legislative policy 
be to curb unrestrained and harmful competition by measures which are not 
arbitrary and discriminatory it does not lie with the courts to determine that 
the rule is unwise. * * * and that though the court may hold views 
inconsistent with the wisdom of the law, it may not be annulled unless palpa- 
bly in excess of legislative power 

See also U’nited States v. Doremus, 249 U.S. 86: Perrin v. United States, 232 
Er: Ss. 178 Hlamalton we Ke ntucky Distill rte s Co - 251 U S | 16 

We have not been asked by plaintiff, nor have we the power, to pass on the 
wisdom of Order L-208. Plaintiff does not alleze that the Board lacked the power 
to issue the order or that the order was invalid he question raised by the facts 
alleged in the amended petition, and which we have authority to consider and 
decide, is whether, on the facts so alleged, the order in question went beyond what 
was required by the exigeney of the situation existing in October 1942; bore no 
reasonable relation to its ostensible purpose of concern for the public safety in 
time of war, and was so arbitrary as to constitute a taking of valuable property 
rights belonging to plaintiff See, Louisville Bank v. Radford, 295 U.S. 555. That 
gold mining in time of war is a luxury injurious to the public safetv as a waste of 
manpower and materials is not, we think, a fact of which we may take judicial 
notice. Although defendant contends that such a fact is common knowledge, we 
believe it is rather a matter of proof. 

We now turn to a consideration of the facts and circumstances alleged in plain- 
tiff’s amended petition to determine whether, on the basis of such faets, plaintiff 
is entitled to a trial on the merits to prove, if it can, that the order of the War 
Production Board was arbitrary and confiscatory. 

Plaintiff alleges that whereas Order L—208 recited and purported on its face to 
be necessary and appropriate in the public interest, and to promote the national 
defense; for the preservation of critical materials for defense, for private account, 
and for export, which materials were used in the maintenance and operation of 
gold mines, numerous cireumstances conclusively rebut the presumption that the 
order was reasonably calculated to accomplish such manifest purpose, and the 
order was in fact arbitrary and confiscatory. 

It is allged that the particular critical materials used in gold mining were, at the 
time the order was issued and thereafter, subject to allocation and restriction by 
virtue of duly issued War Production Board priority regulations; that only a 
relatively small amount of critical material was actually used in gold mining; 
the the limitation order did not allocate, restrict or distribute materials or equip- 
ment, but merely prohibited the removal of any ore from plaintiff's mine, above 
or below ground; that notwithstanding the statement in the order that gold min- 
ing was nonessential to the national defense, mining equipment valued at more 
than $300,000,000 was produced and manufactured in the United States during 
the years 1942 through 1945, and exported to foreign countries; that to the extent 
of such exports, both the critical materials used and the manpower employed to 
produce such equipment, were diverted from national defense with the approval 
of defendant. 

It is alleged that defendant at no time found or determined that gold mining 
Was a public ev il requiring regulation for the protection of the pu hie peace, } f alth 
or safety; that defendant prepared and issued the order hastily, without any notice 
to, or opportunity to be heard by, plaintiff or the gold mining industry who were 
thus deprived of their right to be heard on their own behalf by the War Produc- 
tion Board before the mines were summarily closed; that no other industry was 
directly and completely closed down by defendant during the war; that despite 
the fact that gold and silver are analogous metals with analogous uses for industry 
and as the basis of the national currency, the silver mines were allowed to operate 
at all times. 

It is alleged that the true purpose of defendant in closing the mines was to 
alleviate the manpower shortage in the nonferrous metal mines, particularly the 
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copper and zinc mines; that in issuing the order, the War Production Board did 
not exercise its own independent judgment, but acted under pressure from the 
War and Navy Departments; that as a manpower measure, the order was unen- 
forceable and no attempt was ever made to so enforce it because no agency of 
the defendant, including the War Production Board, had the right or power to 
compel the transfer of labor from one employer to another, or from one industry 
to another. 

It is further alleged that (1) any hope of defendant that the closing of the gold 
mines would cause gold miners to seek employment in the copper and other‘non- 
ferrous metal mines, was unreasonable and without foundation because many of 
the gold miners, including plaintiff’s employees, were middle-aged or elderly men, 
with homes and families in the communities surrounding the gold mines, who would 
not voluntarily leave their homes and families to seek employment elsewhere 
when the gold mines were closed; (2) gold miners generally are in a class by them- 
selves, have spent the better part of their lives in the gold mines in their own 
communities and have become intimately acquainted with the character of the 
rock formations and the underground workings of the mines in which thev and 
their ancestors have worked; (3) the processes employed in Mining gold are not 
the same as in hard rock mines; (4) specific techniques employed in gold mines 
vary from those of copper and other nonferrous mines; (5) gold miners work 
mainly narrow quartz veins in hard rock, whereas copper mines when worked 
underground, comprise Mainly large deposits worked on a larger scale with com- 
plicated methods of timbering and stoping; (6) a gold miner would have to learn 
an entirely new type of. ore deposit, Master new drilling, blasting, timbering 
techniques, and become accustomed to a new set of underground hazards, to 
work in copper mines; (7) plaintiff’s mine at Grass Valley, California, is at least 
a thousand miles from the nearest working copper mine; (8) working conditions 
and living conditions in Grass Valley were far better than those in the far distant 
copper mines; (9) most gold mining communities were largelv, if not wholly, 
dependent upon the operation of the gold mines for their continued existence 
and prosperity. It is also alleged that on October 8, 1942, when Order L—208 
was effective, plaintiff employed approximately 232 men, 137 of whom were 
underground workers; that 48 of such underground workers were over 50 years 
of age, leaving 89 underground workers under 50 vears of age; that the character 
of plaintiff’s underground workings was such that it would have required all of 
the 137 underground miners then employed by plaintiff to maintain the access 
and development workings of plaintiff’s mine safe and accessible as permitted 
by paragraph (b) (3) of Order L—208; that the character of the underground work- 
ings in substantially all other gold mines was such that all or nearly all of the under- 
ground workmen then employed in the gold mines would have been required to 
Maintain their access and development workings safe and accessible, and thus 
by its very terms, Order L—208 would not have yielded a single underground miner 
for work in the nonferrous mines. It is further alleged that all these facts were 
either known to the War Production Board at the time it issued Order L—208, or 
could have been readily ascertained upon a reasonable investigation of the facts 
and circumstances. It is alleged that during the winter of 1942-43, the Legisla- 
tures of Nevada, California, South Dakota and Alaska passed resolutions calling 
for the withdrawal of Order L-208, but despite the fact that the War Production 
Board knew that the gold mines were deteriorating rapidly, that underground 
workings were caving and collapsing, and the mines were being flooded, with 
consequent huge expense to the mine owners, no action was taken to rescind the 
order until June 30, 1945. 

It is also alleged that any hope defendant may have had that closing the gold 
mines would alleviate the manpower shortage in the nonferrous metal mines was 
without any reasonable foundation for the further reasons that most of the 
nonferrous mines are located in Western States where mining and agriculture 
comprise the main industries; that at the time of the issuance of Order L—208 and 
thereafter, agricultural workers were being deferred and that the Selective Service 
quota of each of those Western States could only be made up by drafting miners 
fron the nonferrous mines: that such nonferrous miners were in fact drafted in 
great numbers; that others left the poor working conditions and relatively low 
pay of such mines to work in war industries and at Army camps and cantonments; 
that the manpower shortage in the nonferrous mines was thus created by de- 
fendant which had the power and duty to correct and eliminate such underlying 
causes of the labor shortages without destroving plaintiff’s property and the 
entire gold mining industry; that defendant knew, at the time it issued Order 
L—208, that its enforcement would not correct the manpower shortage which 


dracon 
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defendant itself was creating and fostering; that, in May 1944, the Policy Analysis 
and Records Branch of the War Production Board submitted a report to the War 
Production Board, pointing out specifically that Order L-208 was not achieving 
its hoped-for object, and that under the most favorable interpretation of labor 
statistics, not more than one hundred gold miners had gone into nonferrous mines 
and remained for more than a year; that, in fact prior to the actual promulgation 
of the Order, the Chief of the Mining Branch of the Minerals Division of the War 
Production Board stated to other members of the War Production Board, that the 
Mining Branch of the Board viewed with serious alarm the proposed dissipation 
of the only appreciable resource of highly competent mining labor which would 
result through the proposed hasty closing of the gold mines; that in view of the 
fact that nonferrous miners were streaming from the copper and other nonferrous 
mines to the West Coast to seek more lucrative employment in the war industries, 
the War Production Board should be certain that this resource of highly com- 
petent mining labor employed in the gold mines should be directed toward the 
most critical points in some manner before the gold mines were closed. It is 
alleged that no steps to that end were taken by defendant prior to or after the 
issuance of Order L—208 closing the gold mines. 

Based on the facts summarized above, plaintiff alleges that the action of the 
War Production Board was arbitrary and constituted a deprivation of due 
process and resulted in a taking of plaintiff’s property and its right to mine and 
sell gold in violation of the Fifth Amendment to the Constitution, for which 
plaintiff alleges that it is entitled to just compensation. 

As stated above, on a motion to dismiss for failure to state a cause of action, 
all facts well pleaded must be deemed to be admitted for the purpose of such 
motion, although this does not constitute an admission of such facts upon which 
judgment can be rendered without adequate proof. A careful consideration of 
the facts alleged, and a comparison of those facts with the facts considered by 
the courts in analogous cases,’ persuades us that if plaintiff is able, by competent 
proof, to establish the existence of such facts, the result may follow that despite 
its ostensible purpose of protecting the public in time of war, the action of the 
War Production Board in issuing Limitation Order L—208 was not in fact reason- 
ably calculated to accomplish such purpose and that no state of facts existed 
sufficient to justify the Board’s order as an exercise of its war power, and that 
the action was in fact arbitrary. Under such circumstances as outlined in the 
petition, we believe the plaintiff is entitled to a trial on the merits to prove its 
claim that the action of the War Production Board was far more than a regula- 
tion and amounted to a taking of plaintiff’s right to mine and sell gold. This is 
a valuable property right for which plaintiff would be entitled to just compensa- 
tion under the Fifth Amendment to the Constitution, if there was a taking. 
United States v. Dickinson, 331 U. 8S. 745. The establishment at a trial on the 
merits of proof of facts by plaintiff to rebut the presumption that the particular 
exertion of the Government's war powers represented by L—208 was justified, is a 
most difficult burden, and it may well be that even then, as in such cases as 
Hamilton v. Kentucky Distilleries Co., 251 U. 8. 146, Perrin v. United States, 232 
U. 8. 478, and United States v. Doremus, 249 U. S. 86, defendant will come for- 
ward with sufficient facts to justify Order L-208 as a proper regulation. At 
this stage of the proceeding, however, plaintiff has alleged facts sufficient to con- 
stitute a cause of action within the jurisdiction of this court and defendant’s 
motion to dismiss the amended petition must be overruled.® 


It is so ordered. 


Howe ut, Judge; MappENn, Judge; WuiTakeER, Judge; and JonEs, Chief Judge, 
concur. 





7 Chicago, Rock Island & P. Ry. Co. v. United States, 284 U. S. 80; Louisville Bank v. Radford, 295 U. 8 
555; Jay Burns Baking Company v. Bryan, 264 U. S. 504; Pennsylvania Coal Co. v. Mahon, 260 U. S. 393 
Louisville & Nashville R. R. v. United States, 242 U.S. 60. 

§ Defendant urges that insofar as the newly added counts in plaintiff’s petition, or any changes in the 
allegations in the first count, purport to state a new cause of action, they are barred by the Statute of 
Limitations. A comparison of the original and amended petitions reveals that no new causes of action 
are presented by the amended petition. The division of the amended petition into three counts was merely 
a matter of organization of material already contained in the original petition. 


VS 





